Introduction

1.1
This is a discussion paper, written for the Tax Law Review Committee of the Institute for Fiscal Studies, considering the way in which the courts limit the exercise of discretion by HMRC, in particular by reference to the doctrine of legitimate expectation, and how this affects the interaction between taxpayers and the taxing authority. It is set against a background of increasing levels of discretionary power being given to HMRC and, as a result, increasing concern about the relationship between HMRC and taxpayers. The paper aims to promote discussion about the extent of HMRC's discretion in interpreting and applying the tax rules set out by Parliament and whether taxpayers' abilities to challenge the use of that discretion are sufficient. The paper identifies problems with the application of HMRC's discretionary powers and the ability of taxpayers to rely on the various forms of statements and guidance which HMRC are increasingly under pressure to provide, as well as considering the procedures for claiming reliance on statements. It also suggests some ways to improve the position and invites comments and debate of the issues. It is well recognised that HMRC needs to exercise some discretion in collecting and managing taxes in the UK. However, the scope and exercise of that discretionary power has limits which are shared by other public bodies and which have been set out by the courts in considering cases seeking judicial review of decisions made by public bodies.
2.2
One area in which the exercise of discretion is particularly encountered by taxpayers is that of the various forms of HMRC statement and practice. The range of statements has expanded significantly over recent years and includes not only specific clearances obtained by taxpayers after formal application, but also assurances given to particular taxpayers or taxpayer representative bodies, Extra Statutory Concessions, Statements of Practice, HMRC's Manuals, guidance notes, tax guides, briefing notes and bulletins. As the use of such material increases, so it becomes increasingly important to know to what extent taxpayers can rely on the statements.
2.3
The first question to be considered, regardless of the form of statement or practice, is whether carrying out the statement will be within HMRC's powers. If not, it will be 'ultra vires' and the courts will not perpetuate that unlawful action.
1 As a practical matter, this means that guidance which extends concessions not set out in legislation or which otherwise diverges from the legislation may be ultra vires and therefore incapable of being relied upon by taxpayers. The more that HMRC are required to set out tax rules in guidance rather than Parliament setting out those rules in legislation, the more risk there is that the guidance will be ultra vires. There are examples currently of guidance that most commentators would say is ultra vires. 
2.4
If it is accepted that legislation, as interpreted by the courts, is the primary source of tax law, the first way to limit the problems caused by the ultra vires rule is to limit the occasions on which guidance may fall foul of the rule. A first step would be to aim to provide legislation that is neither so wide that HMRC has to narrow its scope nor so inadequate that HMRC has to fill in the gaps.
2.5
That is not to say that very detailed and prescriptive legislation is necessarily the answer. It may mean that the legislative drafting varies according to the concepts involved, whether the provision is a charging provision or a relief, and which taxpayers are affected. For example, more complex and prescriptive legislation may be more appropriate for complex corporate issues. The TLRC would be interested to hear views on this in order to develop ideas in this area further.
2.6
However, accepting that there will still be occasions when HMRC statements may be found to be ultra vires, taxpayers who are aware of the issue are left in the unacceptable position of having to choose between relying upon HMRC's guidance, which could be withdrawn or changed at any time, and applying their own analysis of the legislation, which may then be contested by HMRC. Taxpayers who are unaware of the issue will not even have that choice. They can be expected to follow the guidance unaware of the risk that in so doing they may be found to have accounted for tax incorrectly.
2.7
This paper therefore supports calls for a review of the application of the ultra vires rule to be undertaken. Options would include:
2.7.1
introducing the ability of the courts to award compensation to the person who had relied on the statement;
2.7.2
making clearer the ability of the courts also to weigh up the interest of the individual in relying on the statement against the public interest of not permitting public authorities to exceed their powers when deciding whether a legitimate expectation may be enforced;
2.7.3
giving taxpayers a clear statutory right to rely on guidance or specific forms of guidance.
2.8
If carrying out the statement would be lawful but HMRC decides no longer to follow the statement, generally the tipping point for the balance to come down in favour of the taxpayer is for the court to conclude that 'the unfairness', of which the taxpayer complains, renders the insistence by HMRC on performing its duties or exercising its powers an abuse of power by HMRC. This is the basis for the legitimate expectation doctrine. Although, in theory, it is possible to bring a legitimate expectation claim without the taxpayer having relied on the exercise of discretion to their detriment, cases where detrimental reliance can be shown are more likely to be successful.
2.9
In general, the hurdles for the taxpayer to succeed in a legitimate expectation claim are set high and a balancing act takes place; weighing up factors such as how unambiguous the statement is, whether the representation was made to an individual or specific group, and whether there has been detrimental reliance, against the greater public interest issues (such as consistency of treatment of all taxpayers) of enforcing the legitimate expectation.
2.10 The various forms of HMRC statement and practice have the potential to give rise to different levels of legitimate expectation. A specific and unambiguous clearance following a letter setting out all the relevant facts can be relied upon by the taxpayer concerned. In practice, the courts have been wary of straying beyond that to hold HMRC to statements made more generally.
2.11 Legitimate expectation is also enforced in relation to practice. The extent of that practice and the time period over which it has occurred will be relevant factors to be taken into account.
2.12 A published statement applying to a specific group of taxpayers can be changed by HMRC but the group has the right to rely on the statement until notified of the change or that the statement is withdrawn. It is not unreasonable to expect that publications designed to be 'guidance' by HMRC (in contrast to Manuals, which are designed for internal HMRC purposes) should be capable of being relied upon. In consequence, it would also be reasonable to expect that if the guidance needs to change because of changes in HMRC's interpretation of the law, then this should be made clear. Does this mean that the onus should be on HMRC to withdraw guidance and/or to amend it if there is a change in law, whether as a result of a court judgment or legislative change? Although keeping guidance up to date requires the use of limited HMRC resources, the complexity of the UK tax system means that it is unrealistic to expect individual unrepresented taxpayers, at least, to be aware of such changes and their consequences. The paper encourages debate of where the line should be drawn between imposing extra burdens on HMRC and taxpayers. The level of expertise and resources of the taxpayer may be factors that should be taken into account.
2. 13 The courts have shown little willingness to apply the legitimate expectation doctrine to Manuals. This is particularly the case for represented taxpayers. Recognition may be needed that Manuals are no more than statements of HMRC's view of the law, and that this view may change. This view may also be based on a particular set of circumstances and a small variation in these circumstances may give rise to different tax results. However, clarification of the role of the HMRC Manuals is needed. Although there are 'health warnings' contained in the Manuals, and in particular the introduction setting out how to use the Manuals, 3 these are not always apparent. In addition, HMRC refers taxpayers to the Manuals for guidance without clear warnings that the views in the Manuals cannot automatically be relied upon. It may be that the Manuals should be recognised as being no more than publicly available copies of HMRC's own internal guidance, which are solely informative as to the approach HMRC will generally take, but this message is not currently clear and it is not a message consistently applied by HMRC itself.
2.14 A positive step forward would be for a basis to be agreed, on which various forms of HMRC guidance could be used and relied upon.
2.15 As a practical matter, it would assist taxpayers and their advisers if all guidance and statements (including Manuals) were to be clearly dated. Once superseded, the previous version should remain accessible.
2.16 Developments by HMRC, such as call centres, have limited use if the taxpayers using them cannot rely on the guidance given, as seems to be the case under current law. It may be the case that a taxpayer would be able to claim that they had a reasonable excuse for accounting for tax in the way they had, but that would only help with penalties. However, the development of online tools such as the Employment Status Tool, 4 which are expressly stated to produce statements capable of being relied upon, is a positive step. The increased use of the internet rather than call centres may therefore offer a way forward.
2.17 The practical limits which a taxpayer faces in seeking judicial review of HMRC's statements or practice means that suggestions that more use should be made of guidance rather than detailed legislation are fraught with potential difficulties, even where such guidance is not ultra vires. This appears to have been recognised in the recently introduced General Anti-Abuse Rule ('GAAR'), which introduces a new category of 'approved' guidance and which opens up the possibility of taxpayers enforcing guidance through the appeal procedure rather than judicial review. elements of legislation to be dealt with by HMRC guidance, then this approach could be extended to those occasions. Parliament would then actively be deciding to delegate that power to HMRC and taxpayers could clearly rely on the resulting guidance.
2.18 Even if a taxpayer is able to seek judicial review of HMRC's actions, the process is cumbersome and the interaction with the appeals system is difficult. The tax tribunals have wrestled with questions as to the jurisdiction of the First-tier Tribunal ('FTT') to consider legitimate expectation claims. Although it appears clear that the FTT does not have jurisdiction to hear judicial review claims, there is some uncertainty as to the extent to which a purported legitimate expectation can be taken into account in considering a substantive appeal. In cases where there is both a substantive appeal and a claim for judicial review, it is still not clear which should be considered first.
2.19
The time is therefore ripe not only for the extent to which taxpayers can rely on HMRC statements to be clarified, but also for there to be consideration of how those rights should be enforced. One way forward may be for taxpayers to be given clear rights to seek review in the FTT or directly to the Upper Tribunal. Alternatively, taxpayers could be given specific rights, which could be enforced through the FTT. Such powers could be based on a taxpayer contract setting out the principles for the use of HMRC's discretionary powers. This could be as part of the Taxpayers' Charter.
2.20 However, there will still be many cases, particularly smaller ones, where appealing to a Tribunal is too formal, expensive or time-consuming. Although there is currently an Adjudicator to whom cases can be referred, this is a lengthy process, the Adjudicator's powers are limited and, primarily, the Adjudicator is concerned with process. Another process involving Contentious Issues Panels is also not designed to deal with these sorts of complaints.
2.21 It would be better if in the first place a quick, efficient complaints process were in place, where the circumstances in which a taxpayer could rely on advice are known. An appropriate way to take that forward may be for HMRC to consult with interested taxpayer representative bodies to develop the current complaints process, perhaps in the context of making provision for taxpayers' rights in this area under the Taxpayers' Charter. Consideration could be given to distinguishing between the rights of represented and unrepresented (nonexpert) taxpayers. In the latter case, there are good arguments that the balance should be tilted more in their favour if they have relied on HMRC guidance. It is unrealistic to expect any tax system to operate without the taxing authority being given some discretion as to the application of the system. So, it is recognised that HMRC needs discretion to administer the tax system. While it is an accepted principle in the UK that the only body with power to levy taxation is Parliament, 6 in doing so Parliament nevertheless confers various discretionary powers on HMRC. On the assumption that Parliament cannot (and should not) delegate its power entirely, the relevant questions are how far should HMRC's discretion go and how should it be controlled? 3.3 At present, HMRC's discretionary powers can be split into broadly three areas, as follows.
3.3.1
Specifically conferred administrative discretion: a specific power recognised in legislation to exercise some discretion in administering some aspect of the tax system; for example, whether to extend a company's time limits for claiming group relief; or whether to impose a penalty and to determine the amount of the penalty.
3.3.2
Specifically conferred discretion in levying taxation: discretion conferred by Parliament as a specific part of a taxing provision; for example, the discretion to determine whether a section may be relied upon when a taxpayer takes advantage of a statutory clearance procedure.
7
The cases of specific discretion operate within specific legislative parameters set by Parliament. 6 Bill of Rights 1689.
7 For example, Section 215 Taxes Act 1988.
8 In some cases, such as extending the time limits for a group relief claim, it could be said that there is no real discretion. If the facts fall within the legislative parameters, then the extension is permitted.
3.3.3
General discretion: discretion conferred by Each of these three categories has been part of the tax system for many years. The issues that they raise are therefore not new. It is the extension and broadening, year by year, of their use that is the cause for the current enquiry.
There are numerous examples in the changes made or proposed in 2014 alone. For example, changes were made in the Finance Act 2014 to the complex controlled foreign companies regime, including the introduction of another motive-based test. The approach adopted was for the wide ranging rules to be introduced in legislation and for HMRC to provide guidance notes and to offer non-statutory clearances or 'low-risk indications'. 10 Significant extensions of HMRC's specific administrative discretion were also included in the Finance Act 2014, including the discretion to issue accelerated payment notices to taxpayers. 11 Although draft legislation has not yet been published, the highly contentious direct recovery of debts provisions, which have been the subject of consultation this year, 12 would also presumably be framed as specific administrative discretions.
3.5
As the same time, there have been some innovations in the way in which discretion has been conferred on HMRC, which seem to take discretionary powers to a new level. The first is found in the adoption of the GAAR in the Finance Act 2013. HMRC publishes guidance regarding the application of the GAAR in much the same way as it would publish guidance regarding the application of other tax law. However, in this case, the guidance is specifically contemplated by statute and it is subject to the approval of the GAAR panel.
There is also discretion conferred on HMRC to decide whether to invoke the Similarly, the Finance Act 2014 provisions dealing with strengthening the Code of Practice on banks give HMRC the interpretative discretion not only to determine what Parliament's intention is in legislation, but also to have the discretion to name and shame taxpayer banks who take a contrary view of Parliament's intention, subject in that case to the statutory safeguard of an 'independent reviewer'. 14 3.7
In order to challenge HMRC's use of its discretionary powers (save where the statute confers specific appeal rights), taxpayers must usually apply for judicial review of the relevant action.
15 Over many years, the courts have set out the parameters within which it is considered appropriate for the judiciary to consider the validity of actions by public bodies where judicial review of an action is sought. Broadly speaking, those parameters seek to identify when the action of a public body amounts to an abuse of power. In the context of taxpayers' dealings with HMRC, one of the primary concerns of recent years has been to decide when HMRC should be bound by statements it makes. The various forms of HMRC statement regarding the interpretation of tax law cover a wide range of material: assurances given to particular taxpayers or taxpayer representative bodies, non-statutory clearances, Extra Statutory Concessions, Statements of Practice, HMRC's Manuals, guidance notes, tax guides, briefing notes and bulletins. Most of these are now available on-line to both advisors and taxpayers alike. The major exceptions are taxpayer specific assurances and clearances and those generated through interactions between HMRC and representative bodies. In the latter case, the material may be available to members of the body concerned or more generally if published by the body. As the amount, variety and scope of this material increases, so it becomes increasingly important to know when it is an abuse of HMRC's discretionary powers for HMRC to act contrary to a previous statement. Material published by other persons (such as representative bodies) raises the further question of whether and to what extent it is actually endorsed by HMRC and can be relied upon against HMRC.
3.8
The courts have developed a doctrine of 'legitimate expectation' in considering such issues in the context of the powers of public bodies generally and not just HMRC. This paper briefly sets out the relevant parameters of that doctrine as developed in general administrative law (recognising that this is a huge area of 13 Ultimately invoking the GAAR, where this is disputed by the taxpayer, will result in an appeal by the taxpayer to the Tribunal.
It could be said that invoking the GAAR involves no more discretion than the decision to apply any other statutory provision. 14 Sections 285−288 FA 2014. law from which the paper can only extract the core points here), before considering how the courts have applied this to HMRC. This leads on to consideration of the practical implications of the application of the doctrine to HMRC's actions. 3.9 However, the problems in relying upon statements made by HMRC or attributed to HMRC are not derived purely from the detail of the legal rules but also from the procedural difficulties faced by taxpayers. The paper considers those difficulties and the practical implications for the relationship between taxpayers and HMRC and then how the system could be modified to deal with the identified problems. Judicial review is the process by which maladministration by any administrative authority is generally challenged. There are a range of grounds for judicial review that have been developed by the courts, predominantly in the 20 th century, building on earlier legal processes. One of the more recent developments has been that of the doctrine of legitimate expectation as one basis on which administrative authorities can be bound to their statements or actions through the process of judicial review. What can sometimes be forgotten when considering the application of legitimate expectation to tax cases is that HMRC is one of many administrative authorities and the doctrine that has developed is not a 'tax' doctrine but one of general administrative law. Therefore, the application of the doctrine to date needs to be considered in that more general context first in order to understand the principles, which are then applied to HMRC as to other public bodies.
4.2
The courts have had to negotiate a fine balancing act between various principles of administrative law as these principles have developed. The principles may, at times, limit what a public body can do and/or give individuals rights in relation to the acts of those bodies. However, at other times, those same principles may limit the ability of an individual to challenge the pubic body's acts. A full analysis of judicial review and the developing doctrines in that area of law is beyond the scope of this paper. However, the key principles for the purposes of this paper are:
the ultra vires rule, where a power vested in a public body is exceeded, and acts done in excess of the power are invalid as being ultra vires;
4.2.2
the rule that an authority which is entrusted with a discretion must direct itself properly on the law or its decision may be declared invalid; The courts have been most ready to decide in favour of an applicant where the applicant asks the court to exercise control of a public body by preventing the body from acting in a way which would exceed its powers (rather than perpetuating the ultra vires act). Going beyond that position was to risk breaching, for example, the principle that public bodies may not fetter their own discretion or the principle that the courts may not exercise the administrative discretion that has been conferred on a public body.
4.5
However, during the latter part of the 20 th century the courts appeared to weave their way through what could at times be apparently conflicting principles, by developing one particular aspect of the notions of fairness: the doctrine of legitimate expectation. The legitimate expectation must be such that it would be an abuse of power for the public body to resile from the matter in respect of which it has allowed a statement to be made. 17 Indeed, notions of fairness in a judicial context do not simply require courts to ask: is it fair to allow the authority to change its decision or practice? Fairness is the act of balancing the potentially conflicting interests of the individual and the administrator.
4.6
The balancing act between the principles can be difficult at times. For example, it may seem unjust for a person who has erected a building in the belief, induced by a planning authority official, that everything was in order to then be told by the authority to take the building down because the official had no power to grant permission. On the one hand, if the authority is held to the official's approval, does this breach the ultra vires principle by allowing the authority to extend its powers by making representations that it does not have the power to make? On the other hand, should not the individual be able to rely on the statements made by the official? This was the situation considered in the In balancing all the factors and principles involved, it its necessary to consider whether the statement was ultra vires. Where a public authority makes a representation that it has no power to make or that would lead to a conflict with its statutory duty, the representation will not generate an enforceable legitimate expectation. 20 This can have significant impact. An authority can, in effect, walk away from a statement without any liability to those who had relied upon the statement, if that statement or the carrying out of it would be ultra vires. This principle will be returned to throughout this paper and has significant implications for the relationship between HMRC and taxpayers. It may be noted, however, that it is the subject of considerable criticism, not least in the courts. In the Court of Appeal, in one of the leading non-tax legitimate expectation cases Lord Justice May said 'This is unjust and illustrates a defect in the law.'
The doctrine of legitimate expectation is a developing area of law. As Lord Justice Laws put it: 'I acknowledge that much of the ground is at the foothills. But the path falters a little further up.' 22 The early cases considering legitimate expectation (including the Lever Finance case) characterised the rights resulting as rights equivalent to the private law right of estoppel. Others categorised them as something akin to moral obligations rather than private law rights. Over the past 50 years, the rights have strengthened and have been treated as public law rights in and of themselves, not based on the private law rights of contract or estoppel. One of the most authoritative commentators in this area says that 'the protection of legitimate expectations is at the root of the constitutional principle of the rule of law, which requires regularity, predictability, and certainty in the government's dealings with the public.' '(a) The court may decide that the public authority is only required to bear in mind its previous policy or other representation, giving it the weight it thinks right, but no more, before deciding whether to change course. In that case the court is confined to considering whether the authority is acting in such a way that no reasonable authority could be expected to.
(b) The court may decide that the promise or practice induces a legitimate expectation of, for example, being consulted before a particular decision is taken. Here … the court itself will require the opportunity for consultation to be given unless there is an overriding reason to resile from it in which case the court will itself judge the adequacy of the reason advanced for the change of policy, taking into account what fairness requires.
(c) Where the court considers that a lawful promise or practice has induced a legitimate expectation of a benefit which is substantive, not simply procedural, … the court will … decide whether to frustrate the expectation is so unfair that to take a new and different course will amount to an abuse of power. Here … the court will have the task of weighing the requirements of fairness against any overriding interest relied upon for the change of policy … .
In the case of the first, the court is restricted to reviewing the decision on conventional grounds. The test will be rationality and whether the public body has given proper weight to the implications of not fulfilling the promise. In the case of the second category the court's task is the conventional one of determining whether the decision was procedurally fair. In the case of the third, the court has when necessary to determine whether there is a sufficient overriding interest to justify a departure from what has been previously promised.'
4.10 So, a distinction has been drawn between cases involving procedural expectation and substantive expectation but, throughout, the underlying question continues: would it be an abuse of power for the public authority to resile from the matter in respect of which it has allowed a legitimate expectation to arise? 25 Proportionality is seen as key. So: 'where the representation relied on amounts to an unambiguous promise; where there is detrimental reliance; where the promise is made to an individual or specific group; these are instances where denial of the expectation is likely to be harder to justify as a proportionate measure … On the other hand where the
25 In re Preston ibid.
government decision-maker is concerned to raise wide-ranging or "macropolitical" issues of policy, the expectation's enforcement in the courts will encounter a steeper climb. All these considerations, whatever their direction, are pointers not rules. The balance between an individual's fair treatment in particular circumstances, and the vindication of other ends having a proper claim on the public interest (which is the essential dilemma posed by the law of legitimate expectation) is not precisely calculable, its measurement not exact … . These cases have to be judged in the round.' 4.12 There is a generally acknowledged right that 'a decision-maker must follow his published policy (and not some different unpublished policy) unless there are good reasons for not doing so.' 29 The question whether the public authority may lawfully resile from a legitimate expectation will be particularly factsensitive, depending on factors such as the strength of the expectation, the subject matter to which it relates and the consequences of giving effect to the change. The role of the court in such cases is therefore not so very different from the role it plays in other cases involving procedural fairness, where it is accepted that the requirements of fairness vary from case to case. 4.13 As Lord Justice Laws put it: 'A very broad summary of the place of legitimate expectations in public law might be expressed as follows. The power of public authorities to change policy is constrained by the legal duty to be fair (and other constraints which the law imposes). A change of policy which would otherwise be legally unexceptionable may be held unfair by reason of prior action, or inaction, by the authority. If it has distinctly promised to consult those affected or potentially affected, then ordinarily it must consult (the paradigm case of procedural expectation). If it has distinctly promised to preserve existing policy for a specific person or group who would be substantially affected by the change, then ordinarily it must keep its promise (substantive expectation). If, without any promise, it has established a policy distinctly and substantially affecting a specific person or group who in the circumstances was in reason entitled to rely on its continuance and did so, then ordinarily it must consult before effecting any change (the secondary case of procedural expectation). To do otherwise, in any of these instances, would be to act so unfairly as to perpetrate an abuse of power.' 31 4.14 Therefore in summary, the following principles have been articulated by the legitimate expectation cases.
4.14.1
There may be substantive or procedural legitimate expectation.
4.14.2
In considering whether the representation by the public body can be enforced, it is necessary to consider: (i) how unambiguous the statement is, whether the representation was made to an individual or a specific group, and whether there has been detrimental reliance; (ii) the extent to which the administrator's change of view or practice raises greater public interest issues. (i) and (ii) need to be weighed up against each other to determine whether the legitimate expectation should be enforced. If the statement or the carrying out of it would be ultra vires, then the factors in (i) will not overcome that public interest issue. If, without a specific commitment, the distinct and substantial policy affects a person or group who was entitled to rely on it, then that person or group should be consulted before the policy is changed.
4.14.4
Individual officers of a public body acting within their ostensible authority can bind the authority.
4.15 It is clear from the numerous cases in this area that a claim to rely upon legitimate expectation requires a detailed balancing of all the relevant factors. Cases that may appear inconsistent can usually be explained on the basis that in weighing up the different factors, the balance tips one way or the other according to the underlying findings of fact.
R(Bhatt Murphy (a Firm)) v Independent Assessor ibid.
32 There have been exceptions to this proposition when human rights were involved. taxpayers are entitled to relief by way of judicial review for 'unfairness' amounting to abuse of power if HMRC has been guilty of conduct equivalent to a breach of contract or breach of representations;
The Application of the Legitimate Expectation Doctrine in Tax Cases
5.2.3
the court can intervene by judicial review to direct HMRC to abstain from performing its statutory duties, or from performing its statutory powers, or from exercising its statutory powers, if the court is satisfied that 'the unfairness' of which the taxpayer complains renders HMRC's insistence on performing its duties or exercising its powers an abuse of power by HMRC.
5.3
Following other cases, the application of the legitimate expectation doctrine to tax cases developed as follows.
5.3.1
If the taxpayer puts all his cards upwards on the collection and management discretion, were therefore ultra vires and so invalid.
5.3.3
HMRC may issue various materials which set out their interpretation of the law. These statements do not change the law or usurp the courts' role in interpreting the law. If HMRC gives a taxpayer a clear and unambiguous ruling on the basis of full disclosure of the relevant facts, then HMRC should not generally be permitted to deny that treatment retrospectively, but may do so prospectively if reasonable notice is given to the taxpayer.
5.4
Two primary questions therefore arise. What are the implications of the ultra vires rule on HMRC's exercise of its administrative powers? If HMRC acts within its powers to exercise its discretion, when can that exercise be relied upon by taxpayers?
The ultra vires rule 5.5 In the Court of Appeal case of F&I Services Ltd v Customs and Excise Commissioners, 37 responding to the assertion that the 'mere' fact that advice turns out to be wrong in law does not by itself entitle HMRC to go back on it, Lord Justice Sedley said 'There is nothing "mere" about official advice which is wrong in law. At least if the taxpayer relies on it. It is of course serious for the taxpayer; but it is serious for the public and for the rule of law … [It is] absolutely clear that the law recognises no legitimate expectation that a public authority will act unlawfully.' 5.6 The fact that HMRC cannot be required to act unlawfully has clear implications for the enforcement of statements made by HMRC. In the context of individual rulings, a distinction has been drawn between HMRC being held to agreements regarding the past and HMRC being held to agreements regarding the future. If HMRC considers that the public interest will be better served by compromise regarding the treatment of previous transactions and the amount of tax to be paid, then that conclusion is within its general care and management discretion. the limitations applied to the ultra vires rule for HMRC agreements regarding the past. Even though it turned out that the taxpayer had no entitlement to the VAT it had claimed, and on the basis of which a compromise agreement was reached, this was because a court case after the agreement had decided the correct treatment of the VAT. Therefore, the fact that the agreement was made on the basis of an incorrect view of the law could only be known with the benefit of hindsight. If such an agreement was later found to be ultra vires, then 'it would render HMRC's power to compromise claims virtually worthless'
41
.
5.7
The case of F&I Services was concerned with reliance on statements regarding an ongoing taxpayer practice. A VAT clearance for a voucher scheme was withdrawn following a change in view of Customs & Excise as to the operation of the law. The taxpayer had incurred expense on the introduction of the scheme. Lord Justice Sedley stated that 'the law recognises no legitimate expectation that a public authority will act unlawfully. It is only where the expectation is of a particular exercise of managerial discretion that the court will begin to examine its legitimacy.' So if a taxpayer is seeking to rely on guidance in relation to a continuing state of affairs, the taxpayer is exposed to changes in that guidance where HMRC considers that changes are necessary to comply with the law.
5.8
The ultra vires principle is not only relevant to specific guidance given to individual taxpayers. In the case of R v HMRC, ex parte Wilkinson, 42 the House of Lords set out the scope of HMRC's general management and collection discretion pursuant to which HMRC operates ESCs as well as guidance in many different forms. Lord Hoffmann described that HMRC discretion in the following way: 'This discretion enables the commissioners to formulate policy in the interstices of the tax legislation, dealing pragmatically with minor or transitory anomalies, cases of hardship at the margins or cases in which a statutory rule is difficult to formulate or its enactment would take up a disproportionate amount of Parliamentary time.' That is a relatively narrow ambit. In the case concerned, the taxpayer who was a widower was seeking, on a concessionary basis, the same allowance as that available under statute for widows. The legislation only provided for the allowance to be available to widows and although this arguably resulted in hardship for widowers, this was not a matter which HMRC had the power to remedy.
5.9
It was accepted, however, that HMRC could settle another case by repaying tax where the taxpayer was taking the same point of discrimination to Strasbourg. showed that it could also be possible to enforce a long-standing practice or course of conduct. This was a tax case involving procedural expectation. The Revenue refused a claim from Unilever to a tax benefit on the grounds that it was made outside the two-year statutory time limit, despite the fact that the Revenue had established a practice of not enforcing the limit; they had allowed late claims 30 times over a period of 25 years. The Court of Appeal held that the refusal was unlawful in the circumstances. A long-standing practice of HMRC could be struck down for substantive unfairness, but only if it was 'so unfair as to amount to an abuse of power'. Thirty claims over 25 years meant that the practice could be relied upon. Fewer claims over a shorter period presumably would have been more difficult to rely on. This comes back to the point made above that the courts have to perform a balancing act that depends on all the facts. VAT system, to be aware of this without it being specifically pointed out to them by the Commissioners.'
5.15 The Tribunal also criticised the lack of clarity in the relevant VAT Notice sent to the taxpayer to explain the VAT treatment and in the internal Customs guidance on the issue, which had also been sent to the taxpayer. Notwithstanding the fact that this was an individual who would not be expected to have the same knowledge of the VAT system as the average business, and the lack of clarity of materials sent to the taxpayer, the taxpayer still lost their appeal against the VAT charge. The taxpayer had not relied on a clear unambiguous statement -there was therefore no basis to run a legitimate expectation argument. The taxpayer needed to write to HMRC setting out the facts so that HMRC could provide a clear and unambiguous statement. Considering the factors which the general administrative law cases have said should be weighed up in order to assess the application of the legitimate expectation doctrine (see paragraph 4.14), it appears that the extent to which the statement was unambiguous was of paramount importance, despite the taxpayer's lack of technical knowledge.
5.16 It is important for taxpayers to be aware of the need for the right process to obtain binding guidance from HMRC. In a recent VAT case, it was made clear that self-assessment systems impose an onus on the taxpayer to get his tax returns correct. but the court's decision illustrates how agreements with a public body cannot be set in stone. They are susceptible to change as the law changes. Otherwise it could be argued that HMRC is usurping the role of the courts to determine the application of the law. In addition, in Oxfam, the court showed it is not prepared to allow the taxpayer a windfall from an agreement where the underlying rules change. That in itself is not 'fair'. When the factors summarised in paragraph 4.14 above were weighed up, the taxpayer's claim to legitimate expectation was not strong enough. In a case such as this, involving an assurance given to only one person and where there is no irrationality on the part of the public authority in adopting a different approach, the absence of detrimental reliance on the part of the person to whom the assurance is given is fatal to the argument that to modify the assurance would involve an abuse of power on the part of the public authority which gave the assurance.' 52 5.19 In addition, Mr Justice Sales considered that other legitimate expectation factors led to the same conclusion. In particular, the agreed apportionment had been on a basis which had been based on a common mistake about the law. Therefore, there would not be an abuse of law to correct a mistake made by both parties. In addition, HMRC had acted properly and for a powerful overriding public interest in correcting the formula as it did. It was an important public interest that HMRC should seek to collect taxes in a way which achieved reasonable fairness between taxpayers, avoiding where possible unmerited windfalls for particular taxpayers.
The importance of detrimental reliance was highlighted by another High Court case, R (GSTS Pathology LLP) v HMRC.
53 The judge was prepared to give effect to a legitimate expectation where specific rulings had been obtained and the taxpayer had incurred considerable expenditure as a result of them. The rulings had been regarding the VAT treatment of certain medical services and HMRC had subsequently decided that its previous opinion was wrong.
5.21 Mr Justice Legatt summed up the problem faced when HMRC seeks to change a statement or practice as follows: 'On the one hand, it can be said that if the tax treatment stated by HMRC in a ruling to be correct can change -not as a result of any change in the law but just because HMRC has changed its viewthe value of such rulings and the practice of giving them will be very substantially undermined. The taxpayer is surely entitled to expect consistency and not that a public authority will change its mind without any objective change in circumstances. The counter argument is that HMRC cannot reasonably be obliged to perpetuate indefinitely what is now considered to be a mistaken interpretation of the law. To do so would be inconsistent with its duty to collect what it believes to be the correct amount of tax required by law.
52 Per Mr Justice Sales.
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Where the balance is struck between these competing arguments may depend on the particular facts of the case.' 54 5. 22 In that case, on those facts, the taxpayer had an enforceable legitimate expectation. The substantive legal question as to the VAT treatment of the medical supplies was being considered by the tax tribunal and Mr Justice Legatt considered that not only should the rulings apply to the past but should also apply for three months after the Tribunal case if the taxpayer's case in that court was unsuccessful. In other words, even if the ruling was found to be wrong in law, the taxpayer should be given time to put their affairs in order.
5.23 Clearly, the full set of circumstances needs to be considered. The two cases of Oxfam and GSTS Pathology show that while, in theory, it may be possible to rely on legitimate expectation without detrimental reliance, in practice, in tax cases as in non-tax cases, detrimental reliance will make the arguments for the taxpayer much stronger. consulted their accountants who in turn relied on a Business Brief, a less technical VAT information sheet (which set out a 'non-exhaustive' list) and the HMRC Manual to confirm that Hanover had applied the right VAT treatment to a transaction. The Tribunal concluded that as Hanover had not consulted the materials but had relied on the accountants' advice, Hanover did not itself rely on a practice of HMRC and therefore 'it cannot be outrageously unfair for HMRC to have raised an assessment which is inconsistent with paragraph 9.5.4 of Manual V1-3'. The Tribunal noted that even if Hanover had relied on the Manual, it would not have given rise to a legitimate expectation as the representation was not devoid of relevant qualification (i.e. the Manual health warning which applied at the time). where the Revenue guide to UK residence rules, IR20, was considered. The appellants organised their lives to fall within the 'rules' which they believed were set out in IR20. HMRC claimed that they should have made 'a distinct break in the pattern of their life in the UK' as a result of case law on the topic even though this was not expressly stated in IR20.
5.28 The Supreme Court majority decision was based on a construction of IR20 which their Lordships concluded did inform the 'ordinarily sophisticated taxpayer' that a distinct break was, in effect, required. Alternatively, if the leaflet did not lead to that conclusion it was so 'unclear as to communicate to its readers nothing to which legal effect might be given'. In addition, the Lords found as a matter of fact that there was insufficient evidence that the practice of HMRC had changed over time. Consequently, this case can be limited in its scope to its facts and the construction of the majority of the court of IR20. This construction of IR20 (whether or not a construction with which others would agree) meant that little was added to the doctrine of legitimate expectation and it would not be difficult to distinguish this case in another situation where a taxpayer had relied on clear, unambiguous statements in guidance.
5.29 Such a case was more clearly apparent in Cameron and others v Revenue and Customs Commissioners. 57 In that case HMRC had published a concession regarding the taxation of seafarers. The concession had been published in a specific document aimed at seafarers known as the Blue Book. Mr Justice Wyn Williams was clear: 'In my judgment the answer to these questions must be sought by reference to the manner and extent of the publication of the broad concession. The Claimants allege that the broad concession was published in a formal document produced by the Defendants (the Blue Book) which had as its aim the provision of assistance to seafarers who were contemplating making a claim for FED. The Blue Book was aimed at all those seafarers who were eligible, potentially, to claim FED. Assuming for the moment that the terms of the broad concession within the Blue Book were clear and capable of founding a legitimate expectation, my judgment is that the Defendants would remain bound by the broad concession until they had given notice to all seafarers potentially eligible to claim FED/SED that the concession was to be withdrawn or altered. It is not for me to lay down prescriptive rules about how such notice could be given. However, effective notice of a change could be given only if there was publication in some form to the whole class of potentially eligible taxpayers … .' 5.30 In fact the judge went further, denying the ability of HMRC to escape being held to its statements by an Inspector writing to a taxpayer expressing a different view. He said: 'If a taxpayer legitimately relies upon a statement made by the Defendants which is contained within a document published by the Defendants and aimed at a class of taxpayers of which the taxpayer is one it does not seem to me that his reliance upon the document ought to be regarded as unreasonable simply because an employee of the Defendant expresses a view which is contrary to that contained in the document. In my judgment a taxpayer is entitled to rely upon a statement made in a formal publication unless and until the statement is revoked, withdrawn or altered in the manner described.'
5.31 This does not mean that guidance cannot change, but there was a procedural legitimate expectation. A clear unambiguous statement can be changed if the appropriate level of notice is given to those who have previously been capable of relying on the statement. The case can be distinguished from the F&I Services case referred to above because in F&I Services, the clearance for an ongoing state of affairs was found to be ultra vires. In contrast, in the Cameron case there was no suggestion that the seafarers' concession was ultra vires or wrong as a matter of law.
5.32 In conclusion, the ability of taxpayers to rely on statements that are ultra vires is limited. If a statement is not ultra vires, then there is still a range of occasions when HMRC uses its discretionary powers in ways in which taxpayers may want to rely upon, ranging from the cases where a taxpayer can point to a clear and unambiguous statement, following full disclosure of the facts, and on which they have relied, to broad statements of interpretation in the Manuals. In between lies a huge and growing middle ground. The practical problems with the application of the legitimate expectation doctrine to these varying situations are considered later in this paper.
The procedural problems 5.33 Aside from the difficulties with the substantive rules regarding legitimate expectation, there are also considerable procedural hurdles for taxpayers. A case based on legitimate expectation requires an application to be made for judicial review of the action of the public body. In general, the expectation is that such cases are dealt with by the Administrative Court under specific rules of procedure, including strict time limits. Daniel argued that the judicial review case should be decided first, arguing that it was a quicker case and that if he won, HMRC would need to think again about his tax assessment. However, the Upper Tribunal decided, and this was affirmed by the Court of Appeal, that in order to determine whether Mr Daniel may be able to rely on IR20, a detailed analysis of the facts was necessary and this was the job of the FTT in the context of the appeal.
5.37 The decision in the Daniel case takes the opposite approach to the courts in the Gaines-Cooper case, where it was decided that the judicial review application should be considered first. In the Gaines-Cooper case, the taxpayer argued, successfully, that the judicial review claim raised the question whether the Revenue is disentitled from contending that they remained resident in the UK, whether or not the Revenue's contention would succeed on the merits before the Special Commissioners. The court was particularly concerned that a decision on residence by the Special Commissioners might rule out a subsequent granting of judicial review because of those authorities that indicate that a legitimate expectation cannot operate where it would conflict with a statutory duty (i.e. if the taxpayer is found to have been a UK resident as a matter of law, legitimate expectation cannot override that).
5.38 At first, it might appear surprising that in the Gaines-Cooper case, the decision was made to consider the judicial review claim first. If HMRC's statements had been ultra vires, then no legitimate expectation would have arisen. However, as noted above, the court focused on the construction of IR20 and the vires of that leaflet was not the issue. While the difference in approach between the two cases can be explained, it does mean that taxpayers are left not only with two claims in two courts, but also with uncertainty in some cases as to which case should be dealt with first.
5.39 A potential solution to these procedural problems would be to start both the judicial review claim and the substantive appeal in the FTT. However, under the current court rules, it would not be possible to bring a judicial review claim in the FTT. 63 Despite this, or perhaps because of this, the FTT has considered the extent to which it can consider public law based arguments in its tax appeal jurisdiction. The extent to which that is possible has been the subject of numerous cases in the last two years and is now in a complex, uncertain and unsatisfactory state.
5.40 In the Oxfam case considered above, the judgment of Lord Justice Sales led to some concluding that there was at least some scope for a judicial review claim to be considered by the FTT. Lord Justice Sales said that the jurisdiction of the FTT was 'wide enough to cover any legal question capable of being determinative of the issue'. However, a narrower approach was taken by the Upper Tribunal in Noor v HMRC. 64 (Mr Noor was not represented and it is therefore possible that another case will distinguish the Noor case and establish a different principle. This seems unlikely though, as the reasoning of the Tribunal is convincing.) The Upper Tribunal decided that the FTT does have the power to consider cases arising under the legislation, but it could not, for example, decide a case as to whether the taxpayer had a legitimate expectation that HMRC would act in a way which was outside the legislation. The judgment weaves its way through argument and counter-argument as to what the jurisdiction of the FTT should be and the result is far from straightforward.
5.41 On the one hand, it is stated that the FTT has no judicial review function. This was based on the fact that the Tribunals' powers were set out in the Tribunals, Courts and Enforcement Act 2007 and that statute conferred a judicial review function only on the Upper Tribunal. In addition, it was pointed out that if the FTT did have the power to consider judicial review applications, there were none of the procedural safeguards, including, in particular, the filter of permission for judicial review and the time limits to which non-tax applications are subject. On the other hand, this does not mean that the FTT can never take into account, or give effect to, public law issues such as legitimate expectation. That could take place when it was 'necessary to do so in the context of deciding issues clearly falling within its own jurisdiction'.
65
This means that where legislation gives HMRC discretion, the FTT can consider whether it has been exercised reasonably. In contrast, the FTT cannot consider a case based on a contract which it is said that HMRC entered into but which it did not have the power to enter into, or a claim based on legitimate expectation where HMRC are said to be acting outside their powers. In other words, the FTT cannot consider a case where the legitimate expectation would be founded on an act that was itself ultra vires. In contrast, the power to enter into a contract, or otherwise give rise to a legitimate expectation, could arise under HMRC's general care and management powers, or under a specific statutory power. 66 In these cases the FTT could consider the public law issues.
of the FTT and Noor took a narrower view, and neither was more binding than the other, she could choose which approach to adopt. Judge Mosedale went on to veer towards the Noor approach: 'Parliament would have intended this Tribunal to have jurisdiction over the application of tertiary legislation and ESCs and contracts and special methods entered into by HMRC, but not over more general questions of legitimate expectation and in particular this Tribunal could not hold HMRC to unlawful exercise of its statutory powers and duties.' However, she also went on to draw a distinction between a complaint that HMRC have assessed the taxpayer in reliance on an unlawful act by HMRC, which the FTT can consider; and a complaint that although the assessment is lawful, HMRC have unlawfully failed to exempt the taxpayer from liability, which the FTT cannot consider. Her concern was that the latter was essentially a claim that HMRC had acted unfairly and that such a claim should only be made via the more restricted rules applicable to judicial review in the High Court. case where the court was being asked to decide the amount of tax due (which could fall within the FTT's jurisdiction); as opposed to a case considering whether HMRC should be required to exercise their discretion not to collect the tax (which could not fall within the FTT's jurisdiction).
5.44 The recent case of HMRC v Mitesh Dhanak 71 shows that there are further problems with navigating the current system of appeals and judicial review. Mr Mitesh appealed amendments to his self-assessment tax returns made by HMRC, following the refusal of a relief. HMRC argued that the refusal of that relief could not be the subject of a statutory appeal but could be challenged only by way of an application for judicial review. HMRC applied to the FTT for directions striking out Mr Mitesh's appeal on the grounds that the FTT had no jurisdiction to consider the refusal of relief. The FTT dismissed the application by HMRC but gave permission to appeal its decision. Meanwhile, Mr Mitesh had applied for judicial review of the same HMRC decision to deny the relief. The appeal and claim for judicial review were to be heard together
[2012] UKFTT 157 (TC).
70 See paragraph 30 of the judgment.
[2014] UKUT 0068 (TCC).
and (after some further procedural problems concerning the jurisdiction of the particular judge) they were heard together in the Upper Tribunal. The Upper Tribunal decided that Mr Mitesh was not entitled to challenge the denial of the relief by way of an appeal but by judicial review. However, it was clear, not least from the decision made in the FTT, that this conclusion was not one which a taxpayer or their advisors would easily reach.
5.45 To do full justice to the nuances and distinctions that have been put forward by the courts in the last couple of years in this area would be an exercise beyond the scope of this paper. What is clear though is just how confused the current situation is. If a taxpayer proceeds by way of judicial review in the High Court and an appeal in the FTT, then it can be unclear which should come first. If a taxpayer seeks to bring a claim based on legitimate expectation, or other public law basis, in the FTT, then it is unclear whether the FTT is able to decide the matter. To take one example, the FTT has said in one case that it is capable of deciding cases based on the application of ESCs, but in another case the FTT said that it cannot consider such a case. This is not a satisfactory position and it is considered further below from paragraph 7.15.
5.46 Before moving on to consider the practical problems arising from the current state of the law regarding legitimate expectation, two alternative procedures for redress should be noted. The first of these is the Adjudicator. The Adjudicator considers complaints made regarding HMRC. To begin this process, the taxpayer must seek two levels of review by HMRC. If these do not resolve the issue, then the taxpayer may refer the matter to the Adjudicator. If the taxpayer still considers that the matter has not been appropriately resolved, they can ask their MP to refer the case to the Parliamentary Ombudsman. The Adjudicator is able to consider the use of discretion and poor or misleading advice, albeit that it is an appointment made by HMRC. For example, in the Adjudicator's Annual report for 2013, a tax credit case was noted. In the case concerned an individual ('Mr F') enquired about help with childcare costs and was told that he qualified. Only after arranging and paying for childcare was he then told that he did not qualify, causing him financial hardship and domestic upheaval. HMRC had sought to argue that as he had benefitted from the childcare he had not suffered any detriment and therefore could not enforce their advice. However, the Adjudicator disagreed and HMRC agreed to reimburse Mr F's childcare costs and to pay compensation for the worry and distress they had caused.
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5. 47 Details of what analysis is applied in a case like this are not available. There is no sign of consideration of whether the original statement, that the childcare benefit was available, was ultra vires. Indeed, it seems to be accepted that the 72 http://www.adjudicatorsoffice.gov.uk/pdf/report2013.pdf.
Adjudicator is permitted to act outside the constraints imposed by judicial review. Perhaps this is because it is not a judge exercising authority over the administration of government (which, as discussed above, the judiciary are loathe to do, for good constitutional reasons), but because it is another administrator exercising authority over the administration; and because the Adjudicator's decisions are not strictly binding on HMRC (and they have been rejected in the past). However, the Adjudicator will not deal with matters where there is a possible appeal route to determine the issue. Therefore, the Adjudicator's role, while a worthwhile check on HMRC, is not a solution to many of the problems considered in this paper. For many recipients of such share options, applying the guidance gave rise to a capital loss and many amendments were hurriedly made to self-assessments prior to them being out of time on 31 January 2003. HMRC published revised guidance and suggested that taxpayers needed to amend their self-assessment to reflect the amended guidance, but many taxpayers had already utilised the losses.
5.50 Legitimate expectation discussions ensued. If a taxpayer had calculated their tax based on HMRC guidance and could prove they had relied on that guidance, was there a legitimate expectation that the guidance available at that time could be relied upon? After protracted negotiations, including negotiations between the Chartered Institute of Taxation (CIOT) and HMRC, the matter was referred by HMRC to the Contentious Issues Panel. The Panel ruled in 2013 (although the ruling was only published a year later) that losses would be available to taxpayers to the extent that they could show that, on the balance of probabilities, they had relied on the 2003 guidance to their detriment and legitimate expectation could have been demonstrated at the time, but no longer could be because of delay.
5.51 The scope of this means of redress is therefore very limited. There is no means for a taxpayer to refer the matter to the Panel; it will only consider matters that 73 [2003] STC 53.
HMRC perceives to have substantial or far-reaching impact; and it is a slow process.
6
Practical Problems with the Use of HMRC's Discretion
There is a wide spectrum of material generated by HMRC and relied upon by taxpayers, ranging from specific individual clearances made under full disclosure of all relevant facts, through Statements of Practice and HMRC booklets to HMRC Manuals. The courts have been most ready to enforce the specific clearances, but as the cases move through the spectrum, so reliance upon the statements becomes more difficult. Weighing against the ability of taxpayers to rely on statements runs the very real concern as to whether HMRC's advice/position/guidance is ultra vires.
6.2
HMRC's Admin Law Manual describes how HMRC considers the law to apply to guidance and advice given in it. 74 In particular, at paragraph ADML1605, it is stated that 'only in exceptional circumstances will HMRC be bound by incorrect advice'. Such a statement does not sit easily with the aim of providing taxpayers advice at key lifetime events. The unrepresented, nonexpert taxpayer will not have considered for one moment that the advice given to them is potentially so unreliable.
6.3
However, pressure from government has been increasing for HMRC to go beyond what would previously have been seen as its collection and administration rule. One example of this is seen where HMRC is required to set out guidance as to how legislation is expected to operate, where the legislation is clearly, on its face, insufficiently clear for taxpayers to be able to use and rely upon it. A recent example is the guidance provided to supplement the introduction of the statutory residence test, which explains concepts such as 'home'. Is this really dealing with what Lord Hoffmann described as the interstices of the legislation or is it plugging gaping holes? If the latter, then is that within HMRC's powers? 6.4 Similarly the tax arbitrage legislation uses several concepts, such as 'minimal', which are not defined but which are interpreted by HMRC guidance. 75 On what basis has HMRC reached a decision that £50,000 is the cut off for 'minimal' and for how long will it remain at that amount? Is it really the role of HMRC to reach such a conclusion? Of even greater difficulty is the situation where the guidance reaches a different conclusion from that reached by the legislation. The example most often cited for this problem is Section 16A of the Taxation of Chargeable Gains Act (TCGA) 1992 (which restricts the use of allowable losses against chargeable gains) and the guidance notes that accompanied it. A fuller analysis of the problems with that provision is set out elsewhere 76 but in essence the problem is that the legislation clearly leads to the disallowance of losses where the guidance says that those losses would be available. It is difficult to see how HMRC's statements in the Section 16A guidance fall within the description of the scope of HMRC's collection and management discretion by Lord Hoffmann in the Wilkinson case. Similar problems arise again with the arbitrage legislation.
77 What should a taxpayer do when HMRC guidance differs from the conclusion reached just by reading the legislation? HMRC does not have the power to legislate and HMRC's interpretation is not binding on the courts, yet on a strict reading of Section 16A TCGA, for example, many transactions are potentially subject to tax, and the basis on which they are not in fact taxed is the statements made by HMRC in accompanying guidance. This conclusion does not sit comfortably with the obligation of taxpayers to get their tax position right under self-assessment 78 and leaves taxpayers exposed to changes in that guidance.
6.6
Such problems with non-legislative rule-making raise important implications for the consideration of the use of different drafting techniques aimed at making tax legislation clearer. One solution suggested as an alternative drafting technique is to keep the legislation as brief as possible by setting out core principles. Assuming that it is possible to do so, this will leave much of the detail as to how the rules are to work unstated by the legislation. Taxpayers, though, will want clarity about the precise operation of the rules and therefore will demand guidance. Who should provide the guidance? If HMRC provides it, are they going beyond their collection and management powers and if not, will that guidance fall within the parameters of the Cameron case?
This is an issue that was identified as a cause for concern in the Aaronson report on what has now (after modification) been enacted as the GAAR. that would sit alongside the GAAR. In addition, partly because of the concerns about the ability to rely on changing guidance, Aaronson also recommended that the guidance is given statutory authority by being set out in primary or secondary legislation. However, in the actual GAAR as enacted, the solution to these problems is to have two tiers of HMRC guidance: one which is approved by the Advisory Panel for the GAAR and which 'must' be taken into account by the courts in considering the application of the GAAR; and the other which is any other guidance, statement or other material that is in the public domain and which 'may' be taken into account by the courts.
80 In so doing, the provisions throw into focus the debate about the extent to which HMRC's guidance, statements and even clearances may be relied upon and open up the possibility of having tiers of guidance that have different levels of reliability and enforceability.
6.8
If a taxpayer asserts that the guidance means that the GAAR should not be applied, the taxpayer does not need to seek judicial review of HMRC's decision to apply the GAAR but can appeal the application of the GAAR and its guidance. This is also potentially the case as regards the guidance or other materials which the courts may take into account for the purpose of the GAAR. The courts have been effectively authorised to consider the application of not just the statute but the guidance as well. 6.9 Turning to the position of general guidance such as Manual guidance, the Hanover case showed that the courts are reluctant to treat the Manuals as giving rise to legitimate expectations. This is a difficult and hugely important area for taxpayers. For example, businesses are supposed to be able to work out their tax obligations as employers via the HMRC web site. If an employer looks at the National Insurance guide, CWG5, to check which class of National Insurance applies to employee remuneration, the employer will find a long list purporting to set out the differing treatments of various payments and benefits. However, at the top of that list is a warning: 'The chart is not comprehensive and has no legal force. It gives guidance only.' In practice, employers, and especially small or new employers, would be expected to look to the published HMRC list and to assume that the list can be relied upon. Similarly, taxpayers will often be signposted by the HMRC Toolkits to areas in the Revenue Manuals for guidance and will never see the caveat regarding the status of the opinions stated there. As a practical matter, web site guidance is constantly changing, and what a taxpayer may have relied upon may no longer be there when the taxpayer is seeking to rely on that guidance.
6.10 The Manuals are prepared on the basis of being internal guidance for HMRC employees. They are available to the public, although they could be said to be On the other hand, it is recognised that this treatment of HMRC's Manuals and guidance does not necessarily sit easily with political pressures for there to be more non-legislative rule-making by guidance. It also does not sit well with HMRC's own approach to the use of guidance: explicitly referring taxpayers to areas within them for clarification of the taxpayers' obligations; and refusing to give businesses non-statutory clearances where HMRC considers that the position is dealt with by the Manuals and is therefore insufficiently uncertain.
6.11 What about the implications of relying or not relying on the Manuals through an advisor? An unrepresented taxpayer can reasonably be expected to take the Manuals at face value. Should the system distinguish between the represented and unrepresented taxpayer when applying the doctrine of legitimate expectation? Bearing in mind the detailed weighing up of all the factors, it is not wholly surprising if there is a difference. It is perhaps not so much that a taxpayer cannot rely on the Manuals through an advisor but that the presence of the advisor makes it less reasonable to take the Manuals at face value.
6.12 Government pressure for HMRC to improve its interaction with taxpayers and at the same time to cut costs is also seen. HMRC has set out various goals in its Business Plan 2012 Plan -2015 One of these goals is to ensure that for major events in taxpayers' lives, such as retirement or changing jobs, there are both good guidance and simple-to-use processes. If these are to be of use to the taxpayers at whom they are aimed, it is vital that they can be relied upon by those taxpayers. It will often be unreasonable to expect that such individuals will have access to independent tax advice. Under the current law, taxpayers could not easily rely on just telephone advice. Although the telephone advice may be within the ostensible authority of the officials giving it, the Corkteck and Watson cases made clear that it is difficult for taxpayers to have an enforceable legitimate expectation as a result of a phone call. The courts have told HMRC that it should warn taxpayers that any assurance should be confirmed in writing as a practical matter, but this is fraught with problems.
First, the taxpayer may be unable to record the matters reliably in writing. Second, HMRC would have difficulty in dealing with such correspondence within its resource constraints.
7
How Could the System be Improved?
HMRC's use of its discretionary powers is something which both taxpayers and government press for at various times. It is in taxpayers' interests that there is flexibility in the application of the system and taxpayers will often call for guidance and clarification as to how HMRC will apply the law. Governments seem prepared to grant HMRC wide discretion for varying reasons, whether that is an attempt to 'simplify' the tax legislation (and put the detail in HMRC guidance) or the granting of new discretionary powers such as those introduced for the Bank Code. However, the increasing use of discretionary powers by HMRC is throwing up significant practical problems for the efficient operation of the UK tax system as described above. There is a recognised pressure both from government and from taxpayers and their advisors to explain how HMRC will operate the rules and to make the system work. At the same time, taxpayers need to feel that there are appropriate safeguards on the operation of those discretionary powers. It is unreasonable to expect a taxpayer who has relied upon a statement to accept that, because the statement was ultra vires, they have no remedy where they have relied upon it. Yet it is also argued that the ultra vires rule exists to stop officials exceeding their powers. Some maintain that the making of ultra vires statements is usually inadvertent, so that the rule is unlikely to have much practical deterrence effect. 83 This may be so in the context of individual HMRC clearances or statements, but in the context of HMRC Manuals and other guidance, the stronger impression is that statements are made which HMRC are (or should be) aware could be ultra vires or at least at the margins.
7.3
Other arguments maintain that the interest of the public in a consistent system, kept within the parameters set by Parliament, outweighs the interest of the one taxpayer or group of taxpayers affected by not being able to rely on a statement or practice.
7.4
Similarly, it is missing the point to argue that the taxpayer does not suffer if a statement, whilst intra vires, is changed as a result of a change in the understanding of the law, because the treatment that they thought applied was 
wrong.
84 It could be said that the taxpayers are in the same economic position as they would be if the law was changed by a Finance Bill. However, allowing HMRC to walk away from the consequences of statements undermines confidence in the system and in the relationship between HMRC and taxpayers. 7.5 Does all this mean that the solution is an all or nothing one (i.e. that no remedy is available)? There is no easy solution to these problems but this paper proposes some ideas for consideration and debate. 7.6 First, consideration could be given to the use of HMRC guidance supplementing legislation, which is the main form of statement causing concerns regarding the application of the ultra vires rule. It is generally agreed that legislation (both primary and secondary), as interpreted by the courts, should be the primary source for tax law. This implies that the drafting should not be so inadequate that it requires HMRC to fill in the gaps. Neither should it be so cast so wide that HMRC needs to narrow its scope. In each case, such guidance may be ultra vires. The fact that there is this risk (with the consequent implications for taxpayers) is sufficient to undermine confidence more generally in HMRC statements and guidance. If these conclusions are agreed, then guidance designed for use by taxpayers and their advisors should focus on explaining how, in practice, the legislation works.
7.7
Does this focus on legislative drafting mean that tax legislation must be very detailed and prescriptive? Not necessarily. However, if detail is required it would be preferable to have that set out in legislation than in guidance. For example, when the recent changes to taxation of partnerships were issued as draft legislation, there was reference to a 'substantially wholly' test, which the legislation did not define but which HMRC guidance was stating was 80%.
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In the legislation enacted in the Finance Act 2014, the legislation included the 80% test. 86 (Putting the detail in guidance may make the legislation seem simpler but this is not simplification of the tax system if the detail needs to be provided elsewhere.) 7.8 It may mean that the legislative drafting varies according to the concepts involved, whether the provision is a charging provision or a relief, and which taxpayers are affected. For example, more complex and prescriptive legislation may be more appropriate for complex corporate issues. The TLRC would be interested to hear views on this in order to develop ideas in this area further.
84 This was one of the main arguments put forward by HMRC in discussion with the CIOT about a change in practice regarding the use of certain losses; see http://www.tax.org.uk/tax-policy/Topics/CGT/MvJ/MvJ_minutes. 85 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/264620/4._Partnerships.pdf. 
7.9
However, there will still be occasions when HMRC statements may be found to be ultra vires. Taxpayers who are aware of the issue are left in the unacceptable position of choosing between relying upon HMRC's guidance, which could be withdrawn or changed at any time, and applying their own analysis of the legislation, which may then be contested by HMRC. Taxpayers who are unaware of the issue will not even have that choice. They can be expected to follow the guidance, unaware of the risk that in so doing they may be found to have accounted for tax incorrectly.
7.10 This paper therefore agrees with those who call for review of the ultra vires rule and its impact on legitimate expectation. Options could include the following.
7.10.1
Introducing the ability of the courts to award compensation to the person who had relied on the statement. In tax cases, this may involve complex questions of what the compensation should be for: should it put the taxpayer in the same position that they would have been in if they had not acted upon the statement? However, if it simply compensated for the tax cost borne as a result of the change of view, this would be equivalent to allowing the original statement to be relied upon. In addition, as others have pointed out, this compensation has to come from somewhere and therefore the public interest may be affected just as much as allowing the taxpayer to rely on the original statement.
7.10.2
Permitting the courts to weigh up the interest of the individual in relying on the statement against the public interest of not permitting public authorities to exceed their powers. In appropriate cases, the legitimate expectation of the individual could then be enforced. This could produce some variety in outcome as a result of the different facts in different cases, but this is the situation in many instances where parties take a case to court, and especially in the context of legitimate expectation cases where there is already a detailed balancing act to carry out. The GSTS Pathology case considered above suggests that such an approach is not impractical. There, it was decided that even if the VAT clearance was wrong in law, the taxpayer should be given three months to correct its systems.
7.10.3
Giving taxpayers a clear statutory right to rely on guidance or specific forms of guidance. For example, this could be by way of extension of the approach used for the GAAR where there is guidance specifically contemplated by the legislation and which Parliament has delegated to HMRC (in that case subject to the approval of the GAAR Panel) to produce. The tool is used to determine whether a worker is an employee or self-employed. The engager of the worker can complete the questions on the internet pages and, provided that the information given accurately reflects the terms of the worker's contract and the result is printed out, the engager can rely upon the conclusion of the tool. Such an approach could be extended to other situations. In addition, it is queried whether there would be some scope to provide call centre advice as online advice, perhaps even in real time?
7.13 As stated, it would be helpful to work out an agreed basis on which various forms of HMRC guidance could be used and relied upon. For example, it could be agreed that if HMRC wish to keep the concept of the Manuals as internal HMRC guidance, which can freely be changed, HMRC should not refer taxpayers to the Manuals for advice without making this limitation on the reliability of the advice clear. Items of guidance to which HMRC refer taxpayers would then be recognised as being items on which taxpayers can rely. If this approach was adopted, then a clearer distinction could be developed between 'publications' that taxpayers can rely on and more general guidance, such as Manuals, which they cannot generally rely upon.
7.14 A separate question is how to deal with changes in guidance? It is recognised that guidance may need to change from time to time as the interpretation of the law changes, whether as a result of cases or otherwise. When that happens, how should taxpayers be made aware of the change? Guidance could be clearly dated so that readers can judge how recently it has been updated. When updated, the old guidance would remain accessible but clearly flagged as superseded. When there is guidance affecting a particular group of taxpayers, how should those taxpayers be informed of the change? It would not be practical to require HMRC to contact individual members of a group. However, a more general updating publication, which flags such changes, may be a way forward, perhaps by building on and improving the Revenue and Customs Briefs currently published.
7.15 Aside from the substantive questions, there are, as described, significant procedural problems for taxpayers pursuing judicial review claims. One possibility which could alleviate the problems would be for taxpayers to be able to apply for a judicial review type remedy of HMRC's use of its discretionary powers in the FTT. This is not without precedent. In 2008, the Charity Tribunal was given judicial review type powers for certain specific cases, albeit that these powers have since been abolished. The cases that could be considered by the Charity Tribunal as judicial review cases were concerned with decisions made by the Charity Commission (e.g. to institute an inquiry into a particular charity). It was expressly provided that 'in determining such an application the Tribunal shall apply the principles which would be applied by the High Court on an application for judicial review'. 88 The powers of the Tribunal ranged from upholding, quashing, varying or substituting decisions, directions or orders to remitting certain matters to the Commission. 7.16 It is noted that the government recently has been consulting on reducing the availability of judicial review in certain cases and streamlining the process in other cases. 89 One change being made is to transfer the judicial review function in immigration and asylum cases from the Administrative Chamber of the High Court to the Upper Tribunal. A similar proposal involves moving planning judicial review cases to a new planning chamber of the Upper Tribunal. There is an argument that the same should happen for tax, allowing cases to start at the level of the Upper Tribunal.
7.17 Alternatively, the FTT could be given clear powers to consider legitimate expectation cases based on a taxpayer contract setting out the principles for the use of HMRC's discretionary powers. This could be as part of the Taxpayers' Charter. Another possibility would be to provide an explicit set of rules as to what can and cannot be relied upon in statutory form, following the example of the GAAR legislation. Enabling the FTT to consider taxpayers' claims to rely on HMRC statements would not only provide a simpler and more costeffective remedy generally for taxpayers, but it would also deal with the problem faced in the Daniel and Gaines-Cooper cases of deciding whether the judicial review application or the appeal should be heard first. This right to rely on guidance may need to consider the reasonableness of a taxpayer relying on the advice. For example, if the taxpayer is represented or has the technical expertise to realise that the guidance is clearly out of date, it may not be reasonable for the taxpayer to 'take advantage' of outdated guidance.
88 Paragraph 4(4) Schedule 1C Charities Act 1993.
89 See https://consult.justice.gov.uk/digital-communications/judicial-review.
7.18 Regardless of whether the Upper Tribunal or FTT were chosen, clarity over this issue and a clear route into one or the other would be a major step forward. However, if the Upper Tribunal became the court to which judicial review applications were made, there would still need to be a clear set of procedures to deal with cases where a substantive appeal is made at the same time (especially as to which aspect of the matter is dealt with first).
7.19 Even with changes of this kind, there would still be many cases where the taxpayer cannot afford to pursue a claim through the courts, or is not informed enough to understand the time limits applying to judicial review. The Adjudicator notes in her report that 'during 2012−13 we received 1331 new complaints about a range of taxation issues. This was an increase of 107% on 2011−12 and accounted for 52% of the total number of complaints received.'
90
The Adjudicator welcomes the efforts HMRC has made subsequently to address this problem but it is suggested that more still needs to be done. This paper suggests that an open discussion regarding the complaints procedure, and how it could sensibly be used to deal with taxpayer's legitimate expectations, would be welcome. This discussion could address the extent to which different forms of statement and publication can be relied upon.
Conclusion
8.1
The ability of taxpayers to rely on, and hold HMRC to, guidance, statements and even clearances is closely limited by the principles of judicial review and, in particular, the limits of the doctrine of legitimate expectation. Increasingly, a tension is seen between the limited safeguards offered to taxpayers by the legitimate expectation doctrine and the pressure for HMRC to use its discretionary powers. The time has come to consider ways to ease that tension in order to facilitate the operation of the tax system.
90 See http://www.adjudicatorsoffice.gov.uk/pdf/report2013.pdf at page 12.
